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Improper Payment Report 

• *From the FY2012 HHS Agency Financial Report (AFR)  

“The primary causes of 

improper payments, as 

identified in the 

Medicare FFS 

Improper Payments 

reports, are insufficient 

documentation errors, 

medically unnecessary 

services, and to a 

lesser extent, incorrect 

coding.” 

 Estimated $31.2 

billion in improper 

payments in 2013. 
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The Age of Accountability 

Who What 

RAs Recovery Auditors 

MACs Medicare Administrative Contractors 

CERT Comprehensive Error Rate Testing 

MIP Medicaid Integrity Plan 

MIG CMS Medicaid Integrity Group 

MICs Medicaid Integrity Contractors 

MIGs Medicaid Inspector Generals 

PERM Payment Error Rate Measurement 

PSCs Program Safeguard Contractors 

ZPICs Zone Program Integrity Contractors 

OIG Office of the Inspector General 

DOJ Department of Justice 
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Auditors Target Gray Area Cases 

Potential for Outpatient/OBS  

(review required): 

– Scheduled Transfusion 

– Injection / Chemotherapy 

– Lymph Node Biopsy 

– Inner Ear Infection 

– Dilation & Curettage 

Potential for Inpatient 

(review required): 

– Acute MI 

– Coronary Artery 

Bypass Graft 

– Open Appendectomy 

– Acute Intracranial 

Bleed 

– Valve Transplant 

– Respiratory Failure 

Inpatient Care 
 

Outpatient Care 

“Gray” Area – Cases that require individual 

assessment due to unclear Medical Necessity: 
 

– Chest Pain 

– Anemia 

– Dehydration 

– Syncope 

– Back Pain 

– Cardiac Stent, PTCA, ICDs 

– Mastectomy 

– Prostatectomy 

– Laparoscopic Appendectomy 

Increasingly 

overlapping 

GRAY ZONE 
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Choosing a Level of Care 

• Focus of Medicare Auditors (RAs, 

MACs, OIG, DOJ, etc.) 

• Potential False Claims issue if no 

compliant process is in place 

• Eventual loss of revenue on audit and 

loss of opportunity for appropriate OBS 

APC and ancillary charge payment 

Wrong Use of Inpatient 

• Revenue integrity issue for hospitals 

and physicians  

• Length of stay artificially elevated 

• Mortality data artificially elevated 

• Market share data artificially lowered 

• Cost of IP care data artificially elevated 

• Transfer DRG payment impact 

• Qualified stay impact on patient’s 

skilled care benefit 

• Unexpected patient financial 

responsibility (self administered 

medication charges, inflated co-

payments) 

Overuse of Observation 

It’s about getting it right! 
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Patient Deductible and Copays 

– Inpatient (Part A) 2015: 

• Day 1-60: $1260 inpatient deductible 

• Day 61-90: $315/day 

• Day 91-151: $630/day  

 

– Outpatient (Part B): 

• $147 per year deductible 

• 20% coinsurance for all covered outpatient services 

• 100% of non covered outpatient services 

 

Source: CMS-8056-N, Medicare Program; CY 2015 Inpatient Hospital Deductible 

and Hospital and Extended Care Services Coinsurance Amounts 
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Medicare Regulations and Guidance 



The IPPS 2014 Challenge 

• The 2014 IPPS contains more changes than perhaps any previous release. 

 

• The rule is complex and confusing.  

 

• There are many, sometimes conflicting, interpretations. 

 

• Further guidance clarity from CMS slow. 
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PRE-OCTOBER 1 2013 (CMS BPM, Chapter 1, 

§10) 

 
    “An inpatient is a person who has been admitted to a hospital for bed 

occupancy for purposes of receiving inpatient hospital services. Generally, a 

patient is considered an inpatient if formally admitted as inpatient with the 

expectation that he or she will remain at least overnight and occupy a bed 

even though it later develops that the patient can be discharged or 

transferred to another hospital and not actually use a hospital bed 

overnight.” 
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CMS Benefit Policy Manual Definition of 

Inpatient 

Continued… 

• However, the decision to admit a patient is a complex medical judgment 

which can be made only after the physician has considered a number of 

factors, … includ(ing) such things as:  

– The severity of the signs and symptoms exhibited by the patient;  

– The medical predictability of something adverse happening to the 

patient;  

– The need for diagnostic studies that appropriately are outpatient 

services (i.e., their performance does not ordinarily require the patient to 

remain at the hospital for 24 hours or more) to assist in assessing 

whether the patient should be admitted; and  

– The availability of diagnostic procedures at the time when and at the 

location where the patient presents.  

• Admissions of particular patients are not covered or non covered solely 

on the basis of the length of time the patient actually spends in the 

hospital.”  
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• “Our proposed 2-midnight benchmark, which we now finalize, simply modifies 

our previous guidance to specify that the relevant 24 hours are those 

encompassed by 2 midnights.” 

Page 50945, IPPS 

 

• “We do not believe beneficiaries treated in an intensive care unit should be 

an exception to this standard, as our 2-midnight benchmark policy is not 

contingent on the level of care required, or the placement of the 

beneficiary within the hospital.” 

Page 50946, IPPS 

2-Midnight Benchmark 
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• “Benchmark of 2 midnights” 

– “the decision to admit the beneficiary should be based on the cumulative 

time spent at the hospital beginning with the initial outpatient 

service. In other words, if the physician makes the decision to admit after 

the beneficiary arrived at the hospital and began receiving services, he or 

she should consider the time already spent receiving those services 

in estimating the beneficiary’s total expected length of stay.” 

Page 50946, IPPS 

• “Presumption of 2 midnights” 

–  “Under the 2-midnight presumption, inpatient hospital claims with 

lengths of stay greater than 2 midnights after formal admission 

following the order will be presumed generally appropriate for Part A 

payment and will not be the focus of medical review efforts absent 

evidence of systematic gaming, abuse or delays in the provision of 

care…” 

Page 50949, IPPS  

Benchmark vs. Presumption 
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Outpatient services included CMS FAQs 

12/23/13 

• “…the Medicare review contractor will consider time the beneficiary spent 

receiving outpatient services within the hospital. This will include 

services such as observation services, treatments in the emergency 

department, and procedures provided in the operating room or other 

treatment area.” 

 

• “…the starting point for the 2 midnight timeframe for medical review 

purposes will be when the beneficiary starts receiving services 

following arrival at the hospital. CMS notes that this instruction excludes 

wait times prior to the initiation of care…” 

13 



Outpatient services included CMS FAQs 

12/23/13 

• “The Medicare review contractor will count only medically necessary 

services responsive to the beneficiary's clinical presentation as performed 

by medical personnel.” 

 

• “…CMS expects Medicare review contractors will exclude extensive 

delays in the provision of medically necessary services from the 2 

midnight benchmark. Medicare review contractors will only count the 

time in which the beneficiary received medically necessary hospital 

services.” 
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Reasonable expectation of >2 MNs CMS FAQs 

(12/23/13) 

“Expected length of stay and the determination of the underlying need for 

medical or surgical care at the hospital must be supported by complex 

medical factors such as history and comorbidities, the severity of signs 

and symptoms, current medical needs, and the risk of an adverse event, 

which Medicare review contractors will expect to be documented in the 

physician assessment and plan of care.” 
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EXCEPTIONS to the 2MN Rule (CMS FAQs 

12/23/13) 

• CMS has identified the following exception to the 2-midnight rule: 

Mechanical Ventilation Initiated During Present Visit.  

 

• NOTE: This exception is not intended to apply to anticipated intubations 

related to minor surgical procedures or other treatment. 

 

• Medicare’s “Inpatient-Only” List 

 

• “Rare and Unusual” 
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Is the IP-Only List a Guarantee? 

IP-Only List cases are being denied because: 

 

• The RAs did not know that the procedure was on the list. 

 

• The hospital did not know that the procedure was not on the list. 

 

• The documentation didn’t support inpatient level of care. 
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6 Reasons an Inpatient can stay < 2MN 

1) Death 

2) Transfer 

3) AMA 

4) Canceled Surgery 

5) Hospice Transfer 

6) Unexpected Recovery … 
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Inpatient stays of <2 MNs (CMS FAQs 12/23/13) 

“In reviewing stays lasting less than 2 midnights after formal inpatient 

admission (i.e., those stays not receiving presumption of inpatient medical 

necessity), Medicare review contractors will assess the reasonableness of 

the physician's expectation of the need for and duration of care based on 

complex medical factors such as history and comorbidities, the severity of signs 

and symptoms, current medical needs, and the risk of an adverse event, which 

must be clearly documented.” 
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Documentation of Efficiency 

For cases with > 2 midnights: 

 

• Was the care provided in an efficient manner? 

 

• Was there a delay in service that resulted in prolonging the hospital stay?  

─ Why was the cardiac catheterization done on Day 3 and not on Day 

2? 

─ Weekend delays in initiation of services (e.g., stress tests) 

─ Similar to some current commercial per diem reviews 
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Gaming, abuse or delays (CMS FAQs 12/23/13) 

• “Medicare review contractors will identify gaming by reviewing stays 

spanning 2 or more midnights after formal inpatient admission for the 

purpose of monitoring and responding to patterns of incorrect DRG 

assignments, inappropriate or systematic delays, and lack of medical 

necessity for services at the hospital…”  

 

• “CMS and its review contractors may identify such trends through data 

sources, such as that provided by the Comprehensive Error Rate Testing 

(CERT) contractor, First-look Analysis for Hospital Outlier Monitoring 

(FATHOM) and Program for Evaluating Payment Patterns Electronic Report 

(PEPPER).” 
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Time and Medical Necessity 

“The purpose of our rules is to try to provide more clarity around situations 

where it is unclear whether the patient should be admitted or not admitted 

under the prior guidance. I think what we’re doing is overlaying, on top 

of the inpatient medical necessity decision, a time element where if 

the patient [is] expected to receive care in the hospital for more than 2 

midnights that patient would be presumed medically necessary to be 

inpatient… It’s really based on the physician’s expectation.”  

 

CMS Open Door Forum, Sept. 25, 2013 

 

So it is NOT just about time! 
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Audits Are Not Going Away 

“We note that it was not our intent to suggest that a 2-midnight stay was 

presumptive evidence that the stay at the hospital was necessary; rather, 

only that if the stay was necessary, it was appropriately provided as an 

inpatient stay. We have discussed in response to other comments that, in 

accordance with our statutory obligations, some medical review is always 

necessary to ensure that services provided are reasonable and 

necessary, and that we will continue to review these longer stays for the 

purposes of monitoring, determining correct coding, and evaluating  the 

medical necessity for the beneficiary to remain at the hospital.” 

 

2014 IPPS, Pg.50,951 
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Medical Necessity - CMS FAQs (12/2313) 

“The decision to admit the beneficiary as an inpatient is a complex medical 

decision made by the physician in consideration of various factors, 

including the beneficiary’s age, disease processes, comorbidities, and 

the potential impact of sending the beneficiary home. It is up to the 

physician to make the complex medical determination of whether the 

beneficiary’s risk of morbidity or mortality dictates the need to remain at 

the hospital because the risk of an adverse event would otherwise be 

unacceptable under reasonable standards of care, or whether the 

beneficiary may be discharged.” 
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2015 IPPS (CMS-1607-F) 

FY2015 IPPS Final Rule (CMS-1607-F) 

• CMS sought input on the following topics: 

o Defining short or low-cost IP hospital stays 

o Determining appropriate payment for Short IP hospital stays 

o Suggested exceptions to the 2-MN benchmark 

• No new regulatory changes or exceptions to the 2-MN benchmark. 

• Amended the timing of the 96-hr certification requirement for CAHs:  

“…a CAH is required to complete all physician certification requirements no later 

than 1 day before the date on which the claim for the inpatient service is 

submitted…All certification requirements must be completed, signed, and 

documented in the medical record no later than 1 day before the date on which 

the claim for payment for the inpatient CAH service is submitted. These 

changes are effective October 1, 2014.”  
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2015 OPPS 

2015 OPPS highlights include: 

• Changes to IP certification requirements 

• Admission order is a condition of payment 

• Refinements to comprehensive APC policy 

• Significant packaging of ancillary services 
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OLD “Rules” 

• Expectation of  24 

hour stay 

• Physician order a best 

practice 

NEW “Rules” 

• Expectation of 2  

midnight  stay 

• Physician order required 

Medical Necessity  
Certification 

Valid Admissions – What Changed?  
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Certification October 1, 2013 through Dec 31, 

2014 

3 Additional Statements required in the record and SIGNED by the responsible 

physician prior to discharge: 

• Reason for inpatient services: The reasons for either— (i) Hospitalization of 

the patient for inpatient medical treatment or medically required inpatient 

diagnostic study; or (ii) Special or unusual services for cost outlier cases 

under the inpatient prospective payment system (IPPS) 

 

• The estimated time the beneficiary requires or required in the hospital  

 

• The plans for post-hospital care, if appropriate, and as provided in 42 CFR 

424.13 
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Certification Beginning Jan 1, 2015 

• Inpatient Admission Order required as a condition of payment 

• 2 Midnight Rule UNCHANGED: “Our proposed policy change regarding the 
physician certification requirements does not change unrelated requirements 
implemented in the FY 2014 IPPS/LTCH PPS final rule such as the requirements 
related to the 2-midnight policy.” 

• “The order must be supported by objective medical information for purposes 

of the Part A payment determinations. Thus, the physician order must be 

present in the medical record and be supported by the physician admission 

and progress notes in order for the hospital to be paid for hospital inpatient 

services.” 

• “[I]n most cases, the admission order, medical record, and progress notes 

will contain sufficient information to support the medical necessity of an 

inpatient admission without a separate requirement of an additional, formal, 

physician certification.” 

• Certification required at Day 20 or upon identification of a cost outlier case. 
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2015 OPPS 

Documentation is key! 

• “[W]e believe that evidence of additional review and documentation by a 

treating physician beyond the admission order is necessary to 

substantiate the continued medical necessity of long or costly inpatient 

stays.” 
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Enforcement Updates 



CMS Recovery Amounts 

*Of total corrections, ~$8.8 billion (93%) are overpayments. 
 

Source: www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-

Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-

Program/Recent_Updates.html 
 

 

FY Total Corrections 

October 2009 – September 2010 2010 $92.3 

October 2010 – September 2011 2011 $939.3 

October 2011 – September 2012 2012 $2,400.7 

October 2012 – September 2013 2013 $3,834.8 

October 2013 – June 2014 
Q1-Q3 

2014 
$2,212.5 

Total National Program* $9,479.6 
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ALJ Backlog – Pre-Settlement Offer 

• Currently 480K appeals awaiting assignment to an ALJ! 

• Avg. processing time for appeals decided in FY2014 is 398.1 days (94.9 in 

2009).  

• In early 2014, OMHA received 15,000 appeal requests per week, up from 1250 

in 2012. 

o OMHA received a total of 320K claims in FY 2012, and over 600K claims 

in FY 2013. 

o Anticipating the backlog to grow to 1,000,000 appeals by end of FY 

2014. 

o Projects FY 2015 caseload will increase to 850K. 

 
 

 

 

 

 

Source: www.hhs.gov/omha/important_notice_regarding_adjudication_timeframes.html 
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OMHA Backlog 

• 15 weeks from receipt to open mail; stamped as of the date it was 

physically received not opened. 

• 18-22 weeks from the date mail is received until it is entered into 

OMHA’s database; becomes searchable in response to inquiries. 

• Up to 28 months from receipt until case is assigned to a judge. 

• 6 months for a hearing date after a case is assigned. 
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OMHA Statistical Sampling 

July 2014: OMHA announced pilot program to address the ALJ backlog. 

What is OMHA Statistical Sampling? 

• A statistical expert develops an appropriate sampling methodology in 

accordance with Medicare guidelines. 

• Sample units are then randomly selected from a universe of claims based on 

that methodology. 

• ALJ reviews the sample units and makes findings and a decision in a single 

appeal based on the sample units. 

• The results of the sample are then extrapolated to the entire universe. 

 

 

 

 

 

Source: www.hhs.gov/omha/statistical_sampling_initiative.html 
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Administrative Agreement (AA) 

CMS is offering an AA (i.e. settlement) to any acute care 

hospital (PPS, PIP, MD waiver) or CAH willing to: 

• Resolve all pending appeals;  

• Waive right to request an appeal; and, 

• Accept 68% of the net payable amount.  

 

Source:  www.cms.gov/Research-Statistics-Data-and-

Systems/Monitoring-Programs/Medicare-FFS-Compliance-

Programs/Medical-Review/InpatientHospitalReviews.html 
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Recovery Auditor Updates 

• Recovery Auditor activity is ramping up! 

o The lull in RA activity is effectively over due to CMS’s recent contract 

modifications. 

o The RAs are still prohibited from engaging in patient status reviews 

through March 2015. 

• Questionable denials by medical review contractors are a contributing 

factor behind the ALJ appeals backlog. 
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Recovery Auditor Updates 

• CMS awarded the Region 5 Recovery Audit contract to Connolly, LLC.  

Connolly will be the nationwide auditor responsible for the identification 

and correction of improper payments for DMEPOS and home 

health/hospice claims. 

• Procurement update: The new contracts for Recovery Auditor Regions 1, 

2, and 4 remain under a pre-award protest and litigation which is 

expected to continue into late summer of 2015.  Additionally, the 

procurement process continues for Region 3 (Florida, Tennessee, 

Alabama, Georgia, West Virginia, Virginia, North Carolina, and South 

Carolina).  

• The Region 5 award to Connolly marks the beginning of the new 

Recovery Audit contracts and is the start date of the implementation of 

what CMS deems, “Recovery Audit Program Improvements.” The 

improvements are designed to reduce provider burden and increase 

transparency in the program. 
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Recovery Auditor Program Improvements 

• The following changes* will be effective with each new contract award 

beginning with the DME, Home Health and Hospice Recovery Audit contract 

awarded on December 30, 2014. 

–  Establish ADR limits based on provider denial rates 

– Limit the Recovery Auditor look-back period to 6 months from the date 

of service for patient status reviews (so long as the hospital submits the 

claim within 3 months of the DOS) 

– Recovery Auditors will have 30 days to complete complex reviews and 

notify providers of their findings (previously 60 days) 

– Recovery Auditors must wait 30 days to allow for a discussion request 

prior to sending the claim to the MAC for adjustment and must confirm 

receipt of a provider’s discussion request within 3 business days 

– Recovery Auditors will not receive a contingency fee until after the 

second level of appeal is exhausted 

– Recovery Auditors will be required to maintain an overturn rate of less 

than 10% at the first level of appeal and an accuracy rate of at least 

95% 

 
 

*This is not an exhaustive list.  The full list of program changes can be found here: http://www.cms.gov/Research-

Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-

Program/Downloads/RAC-Program-Improvements.pdf 
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Recovery Auditor Targets for 2015 

• Patient status reviews  

– The moratorium on Recovery Auditors (RAs) performing patient 

status reviews ends on March 31, 2014.   

– Beginning on April 1, 2015, RAs can begin performing patient status 

reviews; however, these will be limited to current claims as the RAs 

are prohibited from reviewing claims with dates of service of October 

1, 2013 through March 31, 2015. 

– RAs may pull zero and 1 day stays for claims from October 1, 2013 

though March 31, 2015 but are not permitted to review for patient 

status. Medical necessity, NCD/LCD, documentation, and other 

approved issues all remain subject to audit scrutiny. 

– There exists potential for RA review of inpatient hospital claims with 

stays of 2+ days, especially if hospital data demonstrates an 

increase in 2-day or greater inpatient hospital stays since the 

implementation of the 2-midnight rule. 
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“Probe and Educate” 

Number of Claims in Sample That Did NOT Comply with Policy  
(Dates of Admission October  2013 – September 2014)   

Sample No or Minor Moderate to Significant Major 

10 0-1 2-6 7 or more 

25 0-2 3-13 14 or more 

Action 

• Deny non-compliant 

claims. 

• Send results letters 

explaining each denial. 

• No more reviews will be 

conducted under Probe 

and Educate Process. 

 

• Deny non-compliant 

claims. 

• Send results letters 

explaining each denial. 

• Offer 1:1 phone call. 

• REPEAT Probe & 

Educate process with 

10 - 25 claims. 

• Deny non-compliant 

claims. 

• Send results letters 

explaining each 

denial. 

• Offer 1:1 phone call. 

• Repeat Probe & 

Educate. 

• If problems 

continue, repeat 

P&E with 100-250 

claims. 
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Probe & Educate Status Update 

  
# of medical records 

requested 

# of medical records 

received 

# of medical records 

with MAC reviews 

completed 

29,158 18,110 6,012 

CMS has not updated these Probe and 

Educate figures since February 2014 

Source: http://cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-
Programs/Medical-Review/Downloads/UpdateOnProbeEducateProcessForPosting02242014.pdf 

As of February 7, 2014 

As of February 24, 2014:  

CMS is requesting that the Medicare Administrative Contractors (MACs)  

re-review all claim denials under the Probe & Educate process to ensure the 

claim decision and subsequent education is consistent with the most recent 

clarifications.  
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Probe & Educate Results by Contractor  
Not all MACs have posted their Probe and Educate results.  The following 

information has been culled from various sources: 

• First Coast Service Options – 33% Denial Rate 

• National Government Services – 65% denial rate as of February 2014; 

however, their website indicates that 75% of reviewed claims have been 

denied. 

• Palmetto GBA has posted denial rates by state: 

North Carolina – 71% 

South Carolina – 69% 

Virginia – 59% 

 West Virginia – 55% 

• Novitas has not published denial rates, but provider outreach and education 

handouts indicate that over 46% of their Probe and Educate claims were 

denied on the basis that the medical record documentation did not support a 

two-midnight expectation. 
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Medicare Compliance – A Best Practice Approach 



CMS’s Prediction (1599-F) (Fed. Reg. P 50954) 

“ … we discussed our actuaries' estimate that our proposed 2- midnight 

policy … would increase IPPS expenditures by approximately $220 million. 

These additional expenditures result from an expected net increase in 

hospital inpatient encounters … estimated that approximately 400,000 

encounters would shift from outpatient to inpatient and approximately 

360,000 encounters would shift from inpatient to outpatient, causing a net 

shift of 40,000 encounters.” 

“ … it is appropriate to use our … authority to offset the estimated $220 

million in additional IPPS expenditures … reduce the standardized amount, 

by 0.2 percent.” 
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2 Midnight Rule Effects 

• CMS’s New 2-Midnight Rule Increases Hospital’s Use of Observation 

Status 

                                  University of Wisconsin study 

 

• Two-midnight rule will cost hospitals                                

                     Moody’s, 3/12/14 
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2-Midnight Rule Effects 

• ~15% OBS rate increase above baseline since 2-MN Rule.  

• Estimated 2%-7% decrease in revenue. 

• Practically all elective cardiac procedures are now OP regardless of risks or 

complexity creating a significant loss of DRGs.  

• Other payors are starting to adopt the 2-MN for Medicare managed care 

(e.g. UHC)  

• Patients still complaining about increased out-of-pocket costs. 
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UR Committee 

CFR Title 42 Volume 3 Chapter IV Section 482.30 

The hospital must have in effect a utilization review (UR) plan that provides for 

review of services furnished by the institution and by members of the medical staff 

to patients entitled to benefits under the Medicare and Medicaid programs. 
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CoP must be followed 

 

• “We did not propose and are not finalizing a policy that would allow hospitals 

to bill Part B following an inpatient reasonable and necessary self-audit 

determination that does not conform to the requirements for utilization review 

under the CoPs.” 

 

2014 IPPS, Pg. 50,913  

 

• 482.30 (c)(1): The UR plan must provide for review for Medicare and 

Medicaid patients with respect to the medical necessity of: 

I. Admissions to the institution; 

II. The duration of stays; and 

III. Professional services furnished, including drugs and biologicals. 

 

Conditions of Participation 
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  Best Practices for Compliance Review 

• Best Practices for Admission & Continued Stay Review (HPMP 

Compliance Workbook pg 38, March 2008) 

– “Because it is not reasonable to expect that physicians can screen all 

admissions, continued stays, etc. for appropriateness, screening criteria 

must be adopted by physicians that can be used by the UM staff to 

screen admissions, length of stay, etc. The criteria used should screen 

both the severity of illness (condition) and the intensity of service 

(treatment). There are numerous commercial screening criteria available. 

In addition, some QIOs have developed their own criteria for screening 

medical necessity of admissions and procedures. CMS does not endorse 

any one type of screening criteria.”  

– “Cases that fail the criteria should be referred to physicians for 

review. For your UM program to screen medical necessity appropriately, 

the decision to admit, retain, or discharge a patient should be made by a 

physician, either through the use of physician approved or developed 

criteria, or through a physician advisor.” 
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Best Practice 

You will be judged by your process! 

• Demonstrate a consistently followed Utilization Review process for every 

patient. 

• Educate medical staff on documentation practices to avoid future technical 

issues. 

• Prove that the error rate within your hospital is not accurate by focusing on 

successfully appealing denials. 

• Hospitals need to be prepared to defend their decisions and advocate for 
their rights. 
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Compliance Review Process 

• Plan of care crosses 2 midnights 

• Physician writes order for Inpatient 

• Case Management criteria-based review 

– IP screen applied to all Medical Necessity cases. 

– Cases that fail are sent to a Physician Advisor. 

• UR Committee/Physician Advisor Review 

– Responsible physician contacted, if necessary. 

– Provides a medical necessity recommendation regarding admission 

level of care. 

 Order change 

 Augmented documentation 
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How to Achieve Success 

The critical factors:  

• The judgment of the admitting physician referencing: 

– Local and national standards of medical care 

– Relevant medical literature and other materials 

– Published clinical guidelines 

• Utilization management criteria 

• When applicable: 

– Local and national coverage determinations 

– CMS guidance 
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How to Achieve Success 

Hospitals are frequently penalized for efficient care and/or rapid 

improvement of patients.  

• Risk assessment is the key, and documentation is the difference! 

• Detail why the care was medically necessary as an inpatient. 

– Document why not just what. Explain! 

– What’s obvious to them, may not be to the payor. 

• UR/CM need to communicate with the physicians. 
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3-Tiered Tactical Approach to Appeals 

• All appeals should be prepared to be presented to the ALJ. 

• Your argument must address 3 key components to have any likelihood of 

success: 

1. Clinical: Strong medical necessity argument using evidence-based 

literature 

2. Compliance: Need to demonstrate that a compliant process for 

certifying medical necessity was followed. 

3. Regulatory: Want to demonstrate, when applicable, that the RA’s 

determination is not consistent with the Social Security Act (SSA). 
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OBS Rates 

OBS RateTotal* = 

  

__OBS _ 

IP + OBS 
 

• OBS = OBS order, includes CC44s 

o > 8 hours of observation (APC) 

o < 8 hours of observation (No APC) 

• *Breakdown by individual payer. 
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NCDs, LCDs, MLN Matters® 

• Medical Necessity is the setting of the procedure: 

– Inpatient 

– Outpatient 

– Observation 

• Medicare Administrative Contractors (MACs) 

– Review for NCDs, LCDs, and Medical Necessity 

– Are required to follow NCDs 

– Can create LCDs  

– MLN Matters® is direction to contractors. 

• Recovery Auditors (RAs) review for Medical Necessity. 

• Office of the Inspector General (OIG)  has been reviewing for NCDs 

adherence as well.  
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Medicare Physician Contract 

4. I agree to abide by the Medicare laws, regulations and program instructions 

that apply to me or to the organization listed in Section 4A of this application. The 

Medicare laws, regulations, and program instructions are available through the 

fee-for-service contractor… 

5. <<…>> 

6. I agree that any existing or future overpayment made to me (or to the 

organization listed in Section 4A of this application) by the Medicare program may 

be recouped by Medicare through the withholding of future payments. 

7. <<…>> 

8. I will not knowingly present or cause to be presented a false or fraudulent 

claim for payment by Medicare, and will not submit claims with deliberate 

ignorance or reckless disregard of their truth or falsity. 

                   Source:  Page 25, Section 15; 2012 Medicare Provider Enrollment Form 
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Will the RAs Target Physicians? 

Q:  Will the Recovery Auditors (RAs…formerly known as the RACs) review 

evaluation and management (E&M) services on physician claims under Part B? 

 A:  YES, the review of all evaluation and management (E & M) services will 

be allowed under the RAC program. The review of duplicate claims or E & M 

services that should be included in a global surgery were available for review 

during the RAC demonstration and will continue to be available for review. The 

review of the level of the visit of some E & M services was not included in the 

RAC demonstration. CMS will work closely with the American Medical 

Association and the physician community prior to any reviews being completed 

regarding the level of the visit and will provide notice to the physician 

community before the RACs are allowed to begin reviews of evaluation and 

management (E & M) services and the level of the visit. 

* CMS website FAQs 2010 
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Transmittal 541 (Issued 9/12/14; Effective 9/8/14) 

• Earlier versions of Transmittal 541 (Transmittals 505, 534 and 540) were 

rescinded. 

• Provides the MAC, RA, and ZPIC the discretion to deny other related claims 

submitted before or after the claim in question. 

• RAs will be allowed to deny automatically if approved by the New Issues 

Review Board. 

o CHANGE FROM Transmittal 534 to 540 - Now only a related 

surgeon’s claim could be denied automatically, but NOT recoded to 

the OP E&M. 

o CHANGE FROM Transmittal 540 to 541 –Policy changed to be 

consistent with MPIM with respect to the surgeon’s claim as outlined 

above. 

Source: www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2014-

Transmittals-Items/R541PI.html 
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Transmittal 541 (Issued 9/12/14; Effective 9/8/14) 

“When the Part A Inpatient surgical claim is denied as not reasonable 

and necessary, the MAC may recoup the surgeon's Part B services. 

For services where the patient’s history and physical (H&P), physician 

progress notes or other hospital record documentation does not 

support the medical necessity for performing the procedure, 

postpayment recoupment may occur for the performing physician’s 

Part B service.” 
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Last Set of Medicare Guidelines 
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And In 1997 

Audits 

Recovery 

Auditors 

Commercial MAC 
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Who Is Watching 
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Reasonable expectation of >2 MNs CMS FAQs 

(12/23/13) 

“Expected length of stay and the determination of the underlying need for 

medical or surgical care at the hospital must be supported by complex 

medical factors such as history and comorbidities, the severity of signs 

and symptoms, current medical needs, and the risk of an adverse event, 

which Medicare review contractors will expect to be documented in the 

physician assessment and plan of care.” 
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Examples – MAC Reasons for 100% Denials – 

Oct. 2014 

• DOCUMENTATION SUPPORTED INPATIENT ADMISSION ORDER AND 

CERTIFICATION PIECES. HOWEVER DOCUMENTATION LACKED 

EVIDENCE TO SUPPORT THAT A 2 MIDNIGHT EXPECTATION WAS 

REASONBLE OR SUPPORTED. UNABLE TO SUPPORT MEDICAL 

NECESSITY OF THIS ADMISSION. PROCESS CLAIM AS FOLLOWS: 

DENY ENTIRE CLAIM  

• DOCUMENTATION LACKS EVIDENCE OF NEED FOR 2 MIDNIGHT 

EXPECTATION. PROCESS CLAIM AS FOLLOWS: DENY ENTIRE CLAIM 

•  DOCUMENTATION DOES NOT SUPPORT MEDICAL NECESSITY OF 

TWO MIDNIGHT STAY UPON ADMISSION. BENE COULD HAVE BEEN 

PLACED IN OBSERVATION AND RE-EVALUATED THE NEXT DAY TO 

SEE IF INPATIENT STATUS WAS NEEDED. DENY CLAIM.  
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A/P Template 

IP/OP/OBS level of care is warranted for 

this patient… 

 

He/she presents with… 

And I have a high/low level of concern for… 

(Diagnosis, not symptom) 

 He/she is at high/low risk for… 

Plan of care/treatment includes… 

Must also include intent for 2MN stay 

Because… 

Suspicions… 

Concerns… 

Predictable Risks… 

Intent… 
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Sample Chart 
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Recommended Wrap-up A&P 

Possible statement to consider for documentation for IP LOC: 

 

Inpatient is warranted for this 70 year-old male who presents with sudden 

nausea, vomiting, and weakness and was found to have a heart rate in 

the 30s.  My concern is for symptomatic bradycardia and this patient is at 

high risk for acute cardiac ischemia with an elevated troponin (0.042) 

greater than the 99th percentile.  The plan of care includes consideration 

of urgent Cardiology intervention with possible ablation, cycled enzymes, 

telemetry monitoring, and immediate full-dose anticoagulation; care is 

expected to exceed 2 midnights. 
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THANK YOU. 
Questions? 

Kurt Hopfensperger, MD, JD 

Senior Medical Director, Audit, Compliance, & Education 

215-539-0677 

khopfensperger@ehrdocs.com 
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